U S. Department of Housing and Urban Devel opnent
Conmuni ty Pl anni ng and Devel opnent

Speci al Attention of: Notice: CPD-97-11

Al Secretary's Representatives

Al'l State/Area Coordinators | ssued: Cctober 8, 1997
All CPD Division Directors Expires: Cctober 8, 1998
Al'l HOME Program Coordi nators

Al HOVE Participating Jurisdictions

Cross Reference: 24 CFR Part 92
Supercedes: CPD Notice 94-02

Subj ect: @Guidance on Comunity Housi ng Devel opnment O gani zati ons
(CHDGs) under the HOVE Program

l. BACKGROUND: Anong the purposes of the Cranston-CGonzal ez
Nat i onal Affordabl e Housi ng Act of 1990 (NAHA), as anended,
are: (1) to pronote partnerships between States, units of
general |ocal governnent and nonprofit organi zations, and
(2) to expand nonprofit organi zations' capacity to devel op
and nmanage decent and affordable housing. To assist in
achi eving these purposes, participating jurisdictions (PJs)
under the HOME I nvestnent Partnership (HOVE) Program rust
reserve not |ess than 15 percent of their HOVE all ocations
for investnment in housing to be devel oped, sponsored, or
owned by Comunity Housi ng Devel opment O gani zati ons
(CHDGs). Each participating jurisdiction must identify
CHDOs that are capable, or can reasonably be expected to
become capable, of carrying out elements of the
jurisdiction' s approved housing strategy. A CHDOis a
specific type of nonprofit organization as defined in Sect. 92.2
of the HOVE final rule, 24 CFR part 92, published in the
Federal Regi ster on Septenber 16, 1996. Al though many
nonprofit organi zati ons share conmon characteristics with
CHDGs, not all non-profits qualify as CHDOs under the HOVE
program Only nonprofit organizations that have been
certified by HOVE participating jurisdictions as CHDOs can
receive funds fromthe m ni mrum 15 percent set-aside. CHDGCs
play an inmportant role in devel opi ng af fordabl e housing. It
is essential, therefore, that participating jurisdictions be
encouraged to build and strengthen partnerships with them

1. PURPCSE: This Notice was devel oped to provi de updated
gui dance to Field Ofices, participating jurisdictions, and
nonprofits on CHDO requirenents and eligible activities, and
to set forth HOME Program requirenments relating to CHDOCs
contained in the HOVE final rule. Attachnent "A" is a
checklist describing CHDO eligibility criteria and necessary
supporting docunentation which is recomrended for use by
participating jurisdictions to certify or recertify CHDGCs.

CGHO Distribution: W3-1
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[11. CHDO Requirenents and Eligible Activities

In order for a CHDO to be eligible for set-aside funds, the
CHDO nust be organi zed and structured according to the
standards provided in the HOVE regul ati ons (as described in
Attachment A), and nust devel op, own or sponsor the HOMVE-assi sted
housi ng (92.300). In any of these capacities, the

CHDO must have effective project control. \Were these
conditions do not exist, the CHDO is operating as a
subreci pi ent and CHDO set-asi de funds nay not be used.
Because tenant-based rental assistance, existing homeowner
rehabilitation projects, and direct honeownership assistance
are not eligible devel opnment, ownership or sponsorship
activities, the CHDO set-aside may not be used for these

pur poses, except that the Final Home Rule in 92.300(a)(1)
permits a CHDO to use its CHDO set-aside to provide direct
honeowner shi p assi stance (e.g., downpaynent assistance) in
connection with housing it also devel ops, sponsors or owns
usi ng CHDO set - asi de funds.

CHDOs, as entities operating independently of the
participating jurisdiction, differ fromnot-for-profit
subrecipients in that the uniformadmnistrative
requirenents in 92.505 (including those related to
procurenent of goods and services), the audit requirenments
in 892.506, and the conflict of interest provisions found in
892. 356 do not apply to them except for 92.356(f) which
applies to all owners, devel opers and sponsors, including
CHDOs. Subsection 92.356(f)(1) prohibits any officer

enpl oyee, agent or consultant of the owner, devel oper or
sponsor, whether private, for profit or nonprofit, from
occupyi ng a HOVE- assi sted af fordabl e housing unit in a
project. This provision does not apply, however, to an

i ndi vi dual who receives HOVE funds to acquire or
rehabilitate his or her principal residence or to an

enpl oyee or agent of the owner or devel oper of a rental
housi ng proj ect who occupi es a housing unit as the project
manager or mai ntenance worker. The nethod for obtaining an
exception to this prohibition is explained in 892.356(f)(2).

In order to determine the eligibility of projects under the
CHDO set-aside, the followi ng definitions for "devel oper”
"owner", and "sponsor" w |l be used:

A. CHDO as a "Devel oper™

A CHDO is a "devel oper” when it (1) either owns a property
and devel ops a project, or has a contractual obligation to a
property owner to develop a project; and (2) perfornms al

the functions typically expected of for-profit devel opers,
and assunes all the risks and rewards associated wth being
t he project devel oper.

1) For rental housing, the CHDO must obtain financing, and
rehabilitate or construct the project. |If it owns the
property, the CHDO may nai ntai n ownershi p and nanage
the project over the long term or it nmay transfer the
project to another entity for |ong-term ownership and
managenment. If it does not own the property, the CHDO
nmust enter into a contractual obligation with the
property owner. This contractual obligation is
i ndependent of the PJ.

or
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2) For homebuyer prograns, the CHDO nust obtain project
financing, rehabilitate or construct the dwelling(s),
and have title of the property and the HOVE | oan/ grant
obligations transferred to a HOVE qualified honebuyer
within a specified tinefrane. |If it does not own the
property, the CHDO nust enter into a contractua
obligation with the property owner. This contractua
obligation is independent of the PJ.

In both of the above scenarios, devel oper fees negotiated
with the PJ are eligible soft costs under Section 92.206 of
t he HOVE regul ati ons.

B. CHDO as "Owner"

The CHDO is an "owner" when it holds valid legal title to or
has a long term (99 year mnimun) | easehold interest in a
rental property. The CHDO nay be an owner with one or nore
i ndi vi dual s, corporations, partnerships or other |ega
entities. |If it owns the project in partnership, it or its
whol | y owned nonprofit or for-profit subsidiary nmust be the
managi ng general partner with effective control (i.e.

deci si on-naki ng authority) of the project. The CHDO may be
bot h owner and devel oper, or may have another entity as the
devel oper.

C. CHDO as "Sponsor"

A CHDO is a "sponsor" for HOMVE-assisted rental or honebuyer
housi ng according to the circunmstances outlines below. (In
ei ther case, the CHDO nust always own the property prior to
t he devel opnent phase of the project.):

1) For HOME- assi sted rental housing, the CHDO may devel op
a project that it solely or partially owns and agrees
to convey ownership to a second non-profit organization
at a predetermined time prior to or during devel oprment
or upon conpletion of the devel opnent of the project.
The HOVE funds are invested in the project owned by the
CHDO. The CHDO sponsor selects prior to conmtnent of
HOME funds the non-profit organization that will obtain
ownership of the property. The non-profit assumes from
the CHDO t he HOVE obligation (including any repaynment
of loans) for the project at a specified tine. |If the
property is not transferred to the non-profit
organi zati on, the CHDO sponsor remains liable for the
HOMVE | oan/ grant obligation.

The non-profit organization nmust be financially and

| egal |y separate fromthe CHDO sponsor. (The second
nonprofit may have been created by the CHDO
nevertheless, it is a separate entity fromthe CHDO )
The CHDO sponsor nust provide sufficient resources to
the non-profit organization to ensure the devel opnent
and | ong-term operation of the project.

or



2) For a HOVE- assi sted honebuyer program the CHDO owns a
property, then shifts responsibility for the project to
anot her nonprofit at some specified tine in the
devel opnent process. The second nonprofit, in turn,
transfers title along with the HOVE | oan/ grant
obligations and resal e/recapture requirenents to a
HOVE- qual i fi ed hormebuyer within a specified tinefrane.

The HOVE funds are invested in the property owned by
the CHDO. The other nonprofit being sponsored by the
CHDO acquires the conpleted units, or brings to
conpletion the rehabilitation or construction of the
property. At conpletion of the rehabilitation or
construction, the second nonprofit is required to sel
(transfer) the property along with the HOVE | oan/ gr ant
obligations to a honebuyer.

Thi s sponsorship role could include a | ease-purchase
approach whereby the second nonprofit would | ease the
property to a homebuyer for a period not to exceed
three years. At the expiration of the |ease, the
second nonprofit nust sell or transfer the property
along with the HOVE | oan/ grant obligations to the
honebuyer. |If the property is not transferred, the
second nonprofit retains ownership and all HOVE renta
requirements will apply.

V. Uses of Funds
A.  15% Set - asi de

Participating jurisdictions nust invest at |east 15% of
their HOMVE allocation in housing owned, devel oped or
sponsored by CHDOs (892.300). Non-profit organizations not
nmeeting the criteria for CHDOs can recei ve HOVE noni es.
However, these nonprofits are not eligible for any of the
funds set aside for CHDGs.

PJs have up to 24 nonths fromthe end of the nonth in which
HUD signs the HOVE | nvestment Partnership Agreenent to
reserve their 15% set-aside for CHDOs. Set-aside funds not
reserved for CHDOs within 24 nonths are recaptured by HUD
and are no longer available to the PJ or the CHDO  PJs
usi ng the HOVE Cash and Managerent Information (C/ M) nust
use a specific M form (HUD 40098) to reserve CHDO funds.
PJs using IDI'S nust use the subgrant process to reserve
funds to CHDOs as described in Chapter 12 of the 1D S User
Manual

B. Capacity Buil ding Funds

If, during the first 24 nonths of its participation in the
HOVE program a PJ cannot identify a sufficient nunber of
capabl e CHDOs, up to 20 percent of the mini num CHDO set-asi de
of 15 percent (but not nore than $150, 000 during the

24 nmonth period) may be nmade avail able to devel op the
capacity of CHDGs in the jurisdiction. (Wile this is no

| onger an option for participating jurisdictions who

recei ved all ocations in the beginning of the program the
ability to use capacity building funds is possible for newy
designated PJs.) For exanple, a newy designated PJ

recei ves a HOMVE al |l ocation of $400,000. The 15 percent
set-aside for CHDGs is $60,000, of which $12,000 is available to
the new PJ for CHDO capacity building activities. Please
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note that the term"capacity buil ding" does not include in
its meaning the day-to day or regul ar ongoi ng operating
expenses of a CHDO

Proj ect Specific Loans

Up to 10% of each PJ's funds set aside for CHDOs nay be used
for special project-specific |oans (892.301). These | oans
assure that CHDGCs have access to HOVE funds upfront for

proj ect pre-devel opment expenditures not otherw se avail abl e
to other developers. Al |oans may not exceed customary and
reasonabl e project preparation costs and nust be repaid to
the PJ fromconstruction | oan proceeds or other project

i ncome. Repaynent of these | oans may be waived by the PJ in
part, or in whole, if there are inpedinments to project

devel opnent that the PJ determi nes are reasonably beyond the
CHDO s control. HUD will not require repaynent of these
funds by the PJ (892.503(b)(2)).

There are two types of project specific loans: (1) technica
assi stance and site control |oans; and (2) seed nobney | oans.
(1) "Technical assistance and site control |oans" are to be
used to deternmine the feasibility of eligible projects by
CHDOs in the early stages of site developnent. These | oans
may be used only to pay the costs of:

<<>>
Consul ting, legal, engineering, and/or architectura
f ees;
<<>>

Prelim nary financial applications;

<<>>
Initial feasibility studies;

<<>>
Engagi ng a devel opnent team

<<>>
Site control and title clearance for the project(s);
and

<<>>
option to acquire property.

(2) "Seed-noney | oans" nmay be used to cover preconstruction
project costs, including, but not [imted to the costs of
obt ai ni ng:

<<L<>>
Firm construction | oan conm t nents;

<<>>
Architectural plans and specifications;

<<3>>
Zoni ng approval s; and

<<>>
Engi neering studies and | egal fees for the project(s).

The activities included under the "technical assistance and
site-control |oans" category do not require environnenta



cl earance prior to funds being conmitted to them (Please
note that an option agreenment is allowable prior to the
conpletion of an environmental reviewonly if the cost of
the option is a nominal portion of the purchase price.
Refer to «58.22 for further guidance.)

HOVE funds may not be committed for any "seed-noney | oans”
prior to HUD approval of a request for a release of funds
(RROF) for that project as required under environnental
regul ations (24 CFR Part 58). (Part 58 applies to any
decision by a PJ or CHDO that is choice limting.)

D. Operating Expenses

Under 8§92.208, PJs may use up to 5 percent of their annua
HOMVE al | ocations for the paynent of operating expenses for
CHDGOs. (This is separate and apart fromthe m ni mum 15
percent CHDO set-asi de and does not count against the PJ's
10 percent administrative funds.) As is the case with PJ
adm ni strative funds, HOVE funds expended for CHDO operating
expenses do not have to be matched by the PJ.

CHDO operati ng expenses are defined in §92. 208 as reasonabl e
and necessary costs for the operation of the CHDO. Such
costs include sal aries, wages and ot her enpl oyee
conpensati on and benefits; enpl oyee education, training and
travel; rent; utilities; communication costs; taxes;

i nsurance and equi prent, materials and supplies.

If a CHDOis acting only as a subrecipient or contractor
the CHDO is not eligible to receive any of the 5 percent
available to the PJ for the paynent of CHDO operating
expenses. A PJ may provide a portion of its 10 percent
admini strative funds to a CHDO for costs incurred while the
CHDO is acting solely in the capacity of a subrecipient or
contractor. However, even in this case, the CHDO can be
provided wi th CHDO operating expense funds if it is expected
that it will be receiving CHDO project set-aside funds
within 24 nmonths of receiving funds for operating expenses.
The PJ nmust enter into a witten agreement with the CHDO
specifying the ternms and conditions upon which this
expectation is based (892.300(e)).

For any fiscal year, a CHDO may not receive HOVE funded
support in an anmount that provides nore than 50% of the
organi zation's total operating budget in the fiscal year or
$50, 000 annual Iy, whichever is greater. This includes funds
for operating expenses under «92.208, pass-through funds
provi ded through intermedi ary organi zati ons sel ected by HUD
and funds provided to the CHDO fromthe 20% of the m ni mum
CHDO set-aside that are intended to devel op their capacity.
HOMVE admini strative funds provided by the PJ under «92.207
to a CHDO which is also acting in a subrecipient or
contractor capacity do not count toward this cap

E. Pass-Through Funds

Through direct contract with the Departnment, nany

i nternedi ary organi zations provide technical assistance and
support to CHDGs and potential CHDGOs throughout the country.
PJs work closely with these internmediary organi zations to
identify nonprofit organizations they wish to work with to
devel op affordable housing. |In addition to technica

assi stance, these intermedi ary organi zati ons can al so pass
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through to CHDGs a portion of their contract funds to
provi de housi ng education and organi zati onal support.

CHDO PROCEEDS

The HOVE Final Rule at «92.300(a)(2) permts participating
jurisdictions to allow a CHDO through the terms of the
witten agreenent to retain any proceeds resulting fromthe
i nvestment of its CHDO set-aside funds for use in HOVE
eligible or other housing activities which benefit | owincone
famlies. This option provides CHDGs with an equity

stake in their projects. Exanples of CHDO proceeds include
funds resulting from the pernmanent financing of a CHDO
project which is used to pay off a CHDO financed
construction | oan; the sale of CHDO sponsored rental housing
to a second non-profit; the sale of CHDO devel oped
honeowner shi p housi ng; the principal and interest paynments
froma |loan to a buyer of CHDO devel oped honeownership

housi ng. Rental incone which is generated by a CHDO owned
proj ect does not constitute CHDO proceeds.

CHDO proceeds which are retained by a CHDO are not subject
to the requirenents of the HOVE regul ati ons, except for the
requi renents of +92.300(a)(2). (This paragraph states that
HOVE funds recaptured because housing no | onger neets
affordability requirements under «92.254(a)(5)(ii) are

subj ect to HOVE requirenents.) Thus, the Davis Bacon Act,
Nat i onal Environnmental Policies Act and Uniform Rel ocation
Assi stance and Real Property Acquisition Policies Act do not
apply to the use of CHDO proceeds. However, because CHDO
proceeds are derived fromthe expenditure of HOVE funds, any
activities which are funded wi th CHDO proceeds may not be
contributed as match.

Once CHDO proceeds are used, there are no further HOVE
requi renents which nust be net. Funds generated fromthe
use of CHDO proceeds are not CHDO proceeds.

The participating jurisdiction determ nes what requirenents
nmust be nmet by the CHDO in using the CHDO proceeds which it
retains, consistent with «92.300(a)(2). The participating
jurisdiction may use its own definition of "lowincone".
The participating jurisdiction may al so authorize a CHDO to
use its proceeds to undertake housing activities which are
not eligible for HOVE fundi ng, such as energency repairs,
ongoi ng project operating costs or reserves, or additiona
CHDO operating expenses. |If the witten agreenent expires
before all CHDO proceeds are generated, the witten
agreenment nust identify the requirenents which continue to
apply to the use of these CHDO proceeds. At a mninum the
PJ must require that the CHDO continues to use the CHDO
proceeds for HOVE-eligible or other housing activities which
benefit | owincome persons.

Participating jurisdictions also have the option of
requiring that CHDO proceeds be returned to the PJ.
Proceeds which are returned to the PJ constitute program
i ncone, and nust be used in accordance with all HOME
requi renents.

CHDO proceeds do not include any proceeds generated by HOVE
assisted activity which is undertaken by a CHDO acting as a
subreci pient. Such proceeds are programincone. CHDO

proceeds al so do not include funds which are recaptured by a



CHDO i n accordance with the honeownership recapture
provi sions of 892.254(a)(5)(ii).

For a conpl ete discussion of HOVE requirenents pertaining to
program i ncone, recaptured funds, repaynents and CHDO
proceeds, please refer to Notice CPD 97-09 issued on

Sept enber 12, 1997.



Attachnment A
CHDO CHECKLI ST

The information contained in this checklist refers to the
definition of Comunity Housi ng Devel opnment O gani zati ons ( CHDOs)
in Subpart A ¢92.2 of the HOVE Rule. The checklist is a too
for participating jurisdictions concerning the docunents they
nust receive froma nonprofit before it nmay be certified or
recertified as a CHDO. For nonitoring purposes, PJs should be
asked to maintain the conpleted checklist on file to docunent
conpliance with the regul ations.

. LEGAL STATUS

A The nonprofit organi zation is organi zed under State or |oca
| aws, as evi denced by:

a Charter, OR
Articles of Incorporation

B. No part of its net earnings inure to the benefit of any
menber, founder, contributor, or individual, as evidenced
by:

a Charter, OR
Articles of Incorporation

C. Has a tax exenption ruling fromthe Internal Revenue Service
(I'RS) under Section 501(c)(3) or (4) of the Internal Revenue
Code of 1986, as evidenced by:

a 501(c)(3) or (4) Certificate fromthe IRS
oR
I's classified as a subordinate of a central organization
non-profit under section 905 of the Internal Revenue code,
as evi denced hy:

a group exenption letter fromthe IRS that includes
t he CHDO

D. Has anong its purposes the provision of decent housing that
is affordable to | ow and noderate-incone people, as
evi denced by a statement in the organization's:

Charter,
Articles of Incorporation
By-1aws, OR
Resol uti ons.
1. CAPACI TY
A Conforms to the financial accountability standards of 24 CFR

84.21, "Standards for Financial Managenent Systens", as
evi denced by:

a notarized statenent by the president or chief
financial officer of the organization

a certification froma Certified Public
Account ant, OR



a HUD approved audit summary.
B. Has a denonstrated capacity for carrying out activities
assisted with HOVE funds, as evidenced by:

resunes and/or statenents that describe the
experience of key staff menbers who have
successfully conmpleted projects simlar to those
to be assisted with HOVE funds, OR

contract(s) with consultant firms or individuals
who have housing experience sinmlar to projects to
be assisted with HOVE funds, to train appropriate
key staff of the organization

C Has a history of serving the comunity within which housing
to be assisted with HOVE funds is to be |ocated, as
evi denced by:

a statenent that docunents at |east one year of
experience in serving the community, OR

for newy created organi zations forned by | oca
churches, service or community organi zations, a
statenment that docunents that its parent

organi zation has at |east one year of experience
in serving the comunity.

The CHDO or its parent organization nmust be able to show one year
of serving the community prior to the date the participating
jurisdiction provides HOVE funds to the organi zation. 1In the
statenment, the organization nmust describe its history (or its
parent organi zation's history) of serving the comunity by
describing activities which it provided (or its parent

organi zati on provi ded), such as, devel opi ng new housi ng,
rehabilitating existing stock and managi ng housi ng stock, or

del i veri ng non-housi ng services that have had | asting benefits
for the community, such as counseling, food relief, or childcare
facilities. The statenent nust be signed by the president or

ot her official of the organization

[11. ORGAN ZATI ONAL STRUCTURE

A Mai ntai ns at | east one-third of its governing board' s
nmenbership for residents of | owincone nei ghborhoods, other
| owi ncone community residents, or elected representatives
of | owincome nei ghborhood organi zati ons as evi denced by the
organi zation's:

By- Laws,
Charter, OR
Articles of Incorporation

Under the HOMVE program for urban areas, the term
"comunity" is defined as one or several neighborhoods, a
city, county, or netropolitan area. For rural areas,
"comunity" is defined as one or several neighborhoods, a
town, village, county, or multi-county area (but not the
whol e state).

B. Provides a formal process for |owincome, program
beneficiaries to advise the organization in all of its
deci si ons regardi ng the design, siting, devel opnent, and
managenment of affordable housing projects, as evidenced by:
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t he organi zation's By-I aws,

Resol uti ons, OR

a witten statenent of operating procedures
approved by the governing body.

A CHDO may be chartered by a State or |ocal governnent, but
the following restrictions apply: (1) the State or |oca
government may not appoint nmore than one-third of the
nmenber shi p of the organization's governing body; (2) the
board menbers appointed by the State or |ocal governnent nmay
not, in turn, appoint the remaining two-thirds of the board
nmenbers; and (3) no nore than one-third of the governing
board menbers are public officials (including any enpl oyees
of the PJ), as evidenced by the organization's:

By- | aws,
Charter, OR
Articles of Incorporation

If the CHDO is sponsored or created by a for-profit entity,
the for-profit entity nay not appoint nore than one-third of
t he menbership of the CHDO s governing body, and the board
nmenbers appointed by the for-profit entity may not, in turn
appoi nt the remai ning two-thirds of the board nenbers, as
evi denced by the CHDO s:

By- | aws,
Charter, OR
Articles of Incorporation

V. RELATIONSHI P WTH FOR- PROFI T ENTI Tl ES

A

The CHDO is not controlled, nor receives directions from
i ndividuals, or entities seeking profit fromthe
organi zation, as evidenced by:

t he organi zation's By-laws, OR
a Menorandum of Understandi ng (MU).

A Community Housi ng Devel opment Organi zati on may be
sponsored or created by a for-profit entity, however:

(1) the for-profit entity's primary purpose does not
i ncl ude the devel opnent or managenent of housing, as
evi denced:

inthe for-profit organization's By-laws

AND;

(2) the CHDOis free to contract for goods and services
fromvendor(s) of its own choosing, as evidenced in the
CHDO s:

By- | aws,
Charter, OR
Articles of Incorporation
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